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RETIREMENT IN SOUTH AFRICA

1.
Introduction


Post the elections of 27 April 1994, South Africa, under the leadership of President Nelson Mandela, was acknowledged and welcomed by the free world as a truly democratic country. Cyril Ramaphosa the current South African President was his close associate.  Owing to its favourable climate and cost of living South Africa has had an increase in foreign retirees.  Cape Town, in particular, ranks as one of the top ten destinations in the world.  The purchase of residential properties by non-residents has increased substantially over the last two decades.
2.
Tax Resident

South African (SA) residents are taxed on worldwide income, regardless of source. Non-residents are only taxed on SA sourced income. It is therefore essential to determine whether one is a resident or a non-resident for tax purposes.  The principal factors determining tax residence are set out on the South African Revenue Services (SARS) interpretation note 4 which can be assessed on their web site – www.sars.gov.za.  


A resident is defined in section 1 of the Income Tax Act as either:-


a.
a person who is “ordinarily resident” in SA.  In other words, SA is his or her true home; 


b.
a person who was physically present in SA for more than 91 days in total in each of the current and previous five tax years and more than 915 days in total during the previous five tax years (these days need not be consecutive).  A person fulfilling these requirements is deemed to be a tax resident from the first day of that tax year;


A person only becomes ordinarily resident for tax purposes from a specific date


and the income earned outside of SA prior to this date will generally not

 
be taxable in SA.

If a person is deemed to be tax resident of another country for purposes of the application of a DTA (Double Tax Agreement) which SA has with that other country, he/she is deemed not to be a tax resident of SA, even if the other tests apply. 
Dual residency is mostly resolved by the “tie-breaker “clause commonly found in DTAs. SARS interpretation note 4 confirms same.  In these cases a person is regarded to be resident of the State with which his personal and economic relations are closer, referred to as ‘the centre of vital interests’. 


The requirement for a residence permit in SA for a retired person is set out in Appendix 1.

3.
Double Tax Agreements


SA is party to Double Tax Agreements with numerous countries.  Most of these agreements were concluded in the 1990’s when SA levied tax on a source basis.


The more recent DTA’s follow the Organization for Economic Co-Operation and Development) OECD model with minor variations. SA tax treaties signed after the change to a residence-based tax system generally follow the 1977 and 2003 OECD Models (for example, China and United Kingdom).    
One can claim a tax credit for foreign tax paid either in terms of a DTA or as a domestic tax rebate (section 6 quat of the Income Tax Act).  The rebate, only applicable to SA tax residents, is limited to the SA tax on foreign income and in calculating this limit, all the foreign sourced income and foreign tax is pooled.
4.
Pensions/Annuities

In most instances a retiree in SA will be exempt from SA tax on a foreign pension.


The SA Tax Act exempts the following foreign pensions from tax:


a.
any amount received or accrued to a SA resident under the social security system of another country;


b.
any pension received or accrued to a SA resident from a source outside SA in consideration for past employment outside SA provided this is not from a SA retirement fund or long term insurer.
Article 18 of the Standard OECD Model of the DTA states that pensions/annuities? may only be taxed in the state where the pensioner is resident.  No tax is deductible at source.  SA does not however seem to have a consistent position with regard to pensions as there are many variations in its tax treaties.  Many of the DTA’s that SA has with other countries do not follow the OECD Model in regard to pensions.    


This is illustrated by the examples tabulated below:

	Country with DTA
	Tax Implications

	
	

	United States of America                          
	Taxed at source (maximum rate is 15%)

	
	

	United Kingdom
	Taxed in state of residence (similar to

	
	OECD Model)

	
	

	France
	May be taxed in state of residence and          

	
	exempt at source to the extent that they 

	
	are subject to tax in state of residency

	
	

	Canada

	May be taxed at source according to

	
	the law of that state

	
	

	Greece
	Taxed at source



The capital element of an annuity received or accrued is exempt from tax.

5.
Foreign Passive Income


Most foreign retirees to SA earn foreign passive income, being investment income from a source outside of SA.  SA residents are taxed on foreign sourced income.  This includes rental income, net of expenses and foreign royalties.

Income distributed by a foreign trust which vests in a SA resident’s hands is subject to tax.  In terms of the conduit principal, the income retains its nature.  


Section 25 B (2A) deals with distributions of capital from a foreign trust.  Where any SA resident acquires a vested right to capital, this amount must be included in the SA resident’s income if – (a) the capital arose from any receipts (or accruals) of this trust which would have constituted income if such trust had been SA resident in any previous year in which the SA resident had a contingent right to the amount and (b) the amount has not been subject to SA tax.


If a natural person has a loan to any connected trust (being foreign or local) section 7C of the SA Tax Act will apply. This means that either the interest on the loan is at the official rate applicable, or alternatively there will be a deemed donation of the interest amount that is less than same. The official interest rate for a loan denominated in a foreign currency is the equivalent of the SA repo rate plus 100 basis points (1%). (If the loan is in US$ the rate is 1% above the Federal Reserve Discount rate).

The  current  SA  donations  tax  rate  is 20% subject to an annual exemption of R100 000.  

6.
Dividends



Dividends from foreign companies are partially exempt from tax in terms of section 10B of the SA Income Tax Act.
 Section 10B (3) sets out the formula for same. (It only applies to foreign dividends which are not exempt from SA tax). The current exemption for persons is 25/45 of the gross dividend resulting in the dividend being taxed at a rate of 20%.

Generally any tax deducted at source will be credited against the SA tax payable.


The main foreign dividend exemption, which may be relevant, is that dividends received or accruing to a SA resident who holds at least 10% of the equity shares and voting rights in a foreign company is fully exempt from SA taxation.  Certain other exemptions may also apply.

SA dividends tax is a 20% withholding tax.
7.
Capital Gains Tax (CGT)

On becoming a SA tax resident, a person is deemed to have disposed of their assets one day prior to same and to have reacquired these assets at market value on the date that the person become a SA tax resident.  This is the base cost used for determining future capital gains.

Forty percent (40%) of a capital gain (after the current R40 000 annual exemption, where applicable) is added to a SA taxpayer’s taxable income in the year in which the capital gain is realized. 


Events that trigger a disposal for CGT purposes include a sale, donation, exchange, death and emigration.  The first R2 million of the capital gain on the disposal of a primary residence owned by a non-resident person is exempt from CGT. A non-resident entity is often exempt from SA CGT.  This will not apply to a foreign entity owning more than a 20% stake in a SA fixed property.  


"Normal tax" as referred to in the DTA includes CGT as this forms part of an      
person's taxable income.


Where a person ceases to be a resident of SA, that person will be deemed to have disposed of all his/her assets on the date immediately before the day he/she ceases to be resident.  This is a CGT event.

8.
Inheritance Tax/Estate Duty

Inheritance Tax is referred to as Estate Duty in SA,


Generally, the assets which belonged to a person ordinarily resident in SA at the date of death are included in his/her estate regardless of where in the world such assets are situate. Estate Duty is levied on the dutiable value of an estate at the rate of 20% on the first R30 million and 25% above R30 million. An estate consists of all the property and deemed property which includes insurance policies on the life of the deceased, claims in terms of the Matrimonial Property Act as well as property that the deceased was competent to dispose of immediately prior to his/her death.  The most important deductions are debts due at date of death and bequests to a surviving spouse and to various charities. The Estate Duty Act currently allows for a R3.5 million abatement, which can roll over to a surviving spouse.


Certain foreign properties situate outside SA held by the deceased are also deductible for Estate Duty purposes being:-

1.
A property acquired by the deceased prior to him/her becoming ordinarily resident in SA for the first time; or

2.
If the person acquired same after becoming ordinarily SA resident for the first time, either by: 



a)
acquiring a donation from a non-resident (not a company); or



b) 
an inheritance from a non-resident; or



c)
it was acquired from the proceeds of the disposal of the property in 1 and 2 above or out of any income from such property.

9.
Property Tax/Transfer Duty

Transfer Duty is payable by the purchaser on the acquisition of property by a natural person.  The Transfer Duty rates currently applied are set out in the attached   Annexure A.  If the value of the property is in excess of R10 million the Transfer Duty payable is R933 000 plus 13% of the amount above R10 million.


When acquiring a property from a developer, this is usually subject to VAT (Value Added Tax) at a rate of 15% and exempt from Transfer Duty.  Certain other exemptions from Transfer Duty apply including the fact that no Transfer Duty is payable if a property is inherited by an heir or legatee.  

Local rates and taxes depend on the municipal value of the property.  

10.
Indirect Tax


Goods and services have VAT applicable thereon at the rate of 15% (except for exemptions on certain basic foods).  

11.
Donations Tax

Donations Tax is payable on the value of any property donated by a SA resident at the rate of 20%.  The annual exemption is R100 000 per person.  Donations between spouses (as defined) are exempt.


Donations Tax does not apply to non-residents even if the asset donated is situate in SA.

12.
Exchange Control

Exchange Control rules apply to all SA permanent residents.  A retiree can choose to have a non-resident or resident bank account, or both.  Exchange Control rules and regulations are administered by the banks on behalf of the Reserve Bank of SA.

Funds introduced from abroad by any retiree can be transferred abroad at any later stage.  If the person is granted permanent residence he/she is entitled to remit abroad all the funds that were introduced into SA within a five-year period, after having been granted permanent residence.

12.
Pre-immigration planning


A non-resident retiring in SA can limit his/her exposure to SA by the utilization of a suitably structured foreign trust (or similar entity), prior to becoming tax resident in SA. This foreign trust (or suitable entity) can then own the non-resident’s foreign assets.  The benefits of a suitable non-resident structure being created prior to retiring in SA include limiting one's exposure to income tax, donations tax, capital gains tax and estate duty.


Prior to the creation of any such structure one needs to consider the tax implications of the country where the person is currently residing.  The person could dispose of his assets to this entity prior to becoming a tax resident of SA.  The price determined for these assets sold could take into account the fact that the entity buying them will repay the person the purchase price over a time period.  Consideration should similarly be given to part of the outstanding amounts due to the person for the sale of his assets being donated to the trust. The person will be exempt from SA donations tax whilst he/she is a SA non-resident. The timing of this donation needs to be carefully determined.
The specific details of these structures should be customized to meet the needs and circumstances of the person concerned.
An example showing the estimate of the SA annual tax liability with or without pre-immigration tax planning is set out below.  The SA tax rates currently applicable to individuals are as set out in the attached Annexure B.  
A  person  over  65  years  of age with medical expenses of US $10 000 (about R120 000)  per annum retires in SA.   He/she has  a  foreign  pension/annuity of US $200 000 per annum.  His foreign investments are worth about US $4 million and they earn about US $100 000 of income per annum.  They also generate capital gains of about US $100 000 per annum. The person's home in SA (recently acquired) cost US $1 million (R12 million).  The exchange rate applicable for the purposes of this example is US $1 = R12 million.

	ANNUAL TAX LIABILITY   
	With Pre-Immigration Planning    
	Without Pre-Immigration Planning

	
	
	

	1. Foreign Pension/Annuity
	Foreign tax payable dependant on source country and DTA.
	Foreign tax payable dependant on source country and DTA.

	    Assume same is exempt

    from SA income tax.
	NIL
	NIL

	                           
	
	

	
	
	

	2. Foreign Income         
	NIL
	R1 200 000 (US $100 000 pa)

	    (Received as a capital
    distribution from the                
    trust settlement made by
    the foreign retiree)

	
	

	    SA Income Tax                           
	NIL
	R390 000 pa 

	
	
	

	3. Capital Gains 
	NIL
	R1 200 000 (US $100 000 pa)

	    SA Tax       
4. Total estimated taxes    
    per annum                            
	NIL


	Approx. R200 000 pa 
_______________________

R590 000 

	
	
	

	ESTATE DUTY (Example)
	
	

	
	
	

	Assume the retiree dies ten years after becoming SA tax resident
	
	

	Value of investments as at date of commencement of SA residency        
	US $4 million
	US $4 million

	
	
	

	Plus Capital Growth   
 (US $100 000 pa x 10)


	N/A 
	US $1 million

	Capital/Loan Repayment                                            
	(US $1 million)
	NIL

	Value of Estate on Death                   
	 US $3 million
	US $5 million

	Value of SA home                                             
	 
	

	Bequeathed to spouse                                           
	(exempt)
	(exempt)

	
	
	

	Difference in value of Estate without planning

	
	US $2 million (R24 million)

	Extra estate duty – Without planning 
	
	30%X R24 mil = R7.2mil


Appendix 1

Residence Permit for Retirees

Retirees can take two routes when considering what application for retiring in SA.

· A retired permit which can be made on a permanent residency basis; or

· An independent financial persons permit: this is for permanent residency only.

2.
The main criteria for being able to qualify for a retired permit in SA are the applicant’s ability to be able to support themselves financially:-

· A retired permit application on a permanent basis is made by sowing a guaranteed monthly income of R37 0000 per month.  It is valid forever, and the holder must visit SA at least once every three years to maintain it.

· A financially independent permit requires the applicant to have a net worth of R12 million, and the individual must pay a once-off fee of R120 000.  The holder must also visit South Africa at least once every three years to maintain the permit.

There are no maximum or minimum age requirements.

Disclaimer

The author, is a director of a South African unlisted public company Atlantic Trust Company Limited.  The scope of this chapter is to provide information on the tax and related aspects regarding retiring in South Africa.  It is not, a comprehensive analysis of the topic.  Appropriate advice should be sought on an person basis.  The information is based on our understanding of the current laws of South Africa.  The author accepts no responsibility for any damage that may result from a different interpretation or application of the said laws by either the authorities or the local courts.
