


Jurisdictional Update: Cyprus

022
The ITPA Green Book 2009/10



023
The ITPA Green Book 2009/10

Jurisdictional Update: Labuan

With a million dollars or more for investable assets in
these uncertain times and turbulence in the financial
markets, many people have discovered that one of the

best options for wealth protection and accumulation is a trust for
the individual or a family.

When carefully established, an offshore trust offers substantial
benefits not obvious at first glance. The trust will transfer an
individual’s investments into a vehicle which permits either the
deferral or minimisation of income taxes on investment income,
without contravening the tax laws of the individual’s country of
origin. And the assets which can be “parked” in a trust can
include cash, securities, real estate, businesses, insurance
policies, gold and art.

Generally, offshore trusts are established to enjoy one or more
of the following benefits:
� To avoid inheritance tax and/or the problems of probate and

inheritance laws in the country of origin of the individual
setting up the trust (settlor).

� To minimise taxes on investment income imposed by the
settlor’s country of origin.

� To legally insulate the settlor’s assets from litigation (including
divorce), bankruptcy or seizure.

� To hold or manage an offshore corporation that is engaged in
international business activities, thereby minimising business
or corporate taxes.

� To protect wealth should the settlor reside in a politically
unstable country.

� To maintain privacy over investments and the people
benefitting from the investments (“beneficiaries”).

As Malaysia’s international business and financial centre,
Labuan IBFC is an ideal location for high net worth individuals
looking for wealth management and estate planning services
because Labuan has excellent trust laws plus a variety of Trust
types.

The different types of Trusts available at Labuan IBFC currently
fall under these categories:
� Interest in possession trusts.
� Discretionary trusts.
� Accumulation and maintenance trust.
� Charitable trusts.
� Protection or ‘spendthrift’ trusts.

Since tax management and efficiency are critical elements
behind the decision in setting up a trust, it is worth noting that
trusts in Labuan IBFC are not subject to foreign exchange control
and the jurisdiction has no capital gains tax, estate, inheritance,
succession or gift taxes.

The diagram opposite demonstrates the tax treatment of
various forms of income for a typical trust set up in Labuan.
Advantages of the Labuan offshore trust structure detailed above
are:

� Tax exemption on distributions received by beneficiaries from
an offshore trust.

� Income and capital distributions from the trust are not subject
to withholding tax.

� An offshore trust carrying on an offshore non-trading activity
pays zero tax.

� An offshore holding company carrying on an offshore non-
trading activity also enjoys zero tax.

� An offshore holding company may access Malaysia’s 69
Double Taxation Treaties, which might prove useful depending
on the purpose of the Trust.

Trusts in Labuan are governed by the Labuan Offshore Trust
Act 1996 (LOTA) and the Islamic Trust Guidelines, the latest of
which was issued in August 2008, providing a wide range of
benefits including a claw-back free period.

One advantage of this claw-back free period is that a creditor
must prove the trust was set up specifically to defeat a claim
held by them and only when this requirement is satisfied can the
creditor lay claim on the trust. This offers even greater protection
to investors and ultimately to the beneficiaries.

Yet the “trust story” in Labuan is only just beginning because a
number of new developments are expected to unfold later in the
year, after the passage through the Malaysian Parliament.

Bundled as part of the review of the existing legislation –
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currently 9, to be consolidated into 4 plus 4 new ones including
the “omnibus” Islamic finance Act – there will be amendments to
the current Trusts Act and a new Foundations Act.

Among the new developments will be the Labuan Special Trust
Structure which will overcome certain problems with conventional
trusts. For instance, conventional trusts may have a lifetime of
around 70 to 80 years but under a Labuan Special Trust, it may
exist in perpetuity.

Other advantages that can be anticipated include:
� Separation of the custodian role of trustees from their

fiduciary role of investment which may be handled by financial
advisers.

� May have a Private Trustee Company as Trustee.
� May include non-charitable purposes on condition they are

lawful and in the public interest.
� Rights of beneficiaries to obtain information and challenge

trustees is restricted.

Complementing the Labuan Special Trust Structure will be new
provisions relating to the matter of a Private Trust Company
acting as Trustee. The Private Trust Company will have more
direct family control over assets; enable wealth management in
the knowledge of family issues; provide continuity of control
within the family; ensure privacy within the family and may be
tailored to fit in with the Family Office objectives.

This combination augurs well for the jurisdiction and should
encourage even more family offices to set up in Labuan,
including families wishing to set up Islamic trusts that are
Shariah-compliant. The beneficial Trust structure (as shown on
the previous page) can easily be applied in an Islamic manner by
ensuring that Shariah Adviser approvals are obtained certifying
that Shariah principles are met.

Under the guidelines, Shariah compliant trusts include
discretionary trusts, charitable trusts, trading trusts, testamentary
trusts (inter vivos) and purpose trusts. These would be of
considerable interest to wealthy individuals from the Middle East.

An added incentive to setting up in Labuan will come when the
proposed Labuan Foundations Act is passed. These foundations
will operate in a similar way to trusts and should attract
individuals from civil law countries like Indonesia, Thailand, the
Philippines and the Middle East. In these countries where Trusts
may not be recognised, the more familiar foundations may have
greater appeal.

To top these choice offerings, the individual may want to
combine structuring his trust with the benefits in mind available
under the government’s “Malaysia My Second Home”
programme. The “MM2H” programme permits the foreigner to
own property in the country and to reside here with his family,
enjoying the country and its facilities like any resident. When
combined with the Trust structures for tax efficiency, the offer is
hard to beat.

Given its strategic location, lower cost of operation, a
business-friendly regulatory framework, a wide range of
conventional and Islamic products and the support of
experienced service providers, Labuan IBFC is certainly a safe,
secure place to build your trust in.
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Jurisdictional Update: Malta

Abroad legislative exercise
undertaken recently has resulted
in the introduction of a bundle of

provisions to the Income Tax Act1 for the
comprehensive regulation of the domestic
taxation of trusts.2 This article will seek to

highlight salient features of that domestic tax treatment of trusts.

Settlements
Settlements of property on trust are chargeable to tax in terms
of the ITA exclusively within the parameters of Malta tax on
capital gains – such that the transfer of property to a trustee
pursuant to a settlement represents a “chargeable transfer”.

Accordingly, a settlement of property on trust would only
trigger a chargeable event under the ITA should the property
settled on trust constitute a “chargeable asset”3 and then, only
if the settlor, in his capacity as transferor, is chargeable to Malta
tax on capital gains.

As a result, no Malta tax would be chargeable upon a
settlement of non-chargeable assets or otherwise upon a
settlement of [chargeable] assets located outside Malta by any
person not ordinarily resident and domiciled in Malta for tax
purposes – insofar as any such person is not chargeable to tax
in Malta on capital gains arising outside Malta.

On the other hand, should Malta tax be chargeable upon a
settlement, such tax would be payable at the settlor’s marginal
rate on the gains deemed to have been derived pursuant to the
settlement – the deemed gains being computed by the
deduction of the settlor’s cost of acquisition in the settled
property from the market value thereof at the time of the
settlement.

Income accruing and gains realised by the trustee
Income and gains attributable to a trust4 would be chargeable to
tax in Malta when at least one of the trustees of that trust is a
person resident in Malta for tax purposes. As such, the Malta
tax residence of a trustee is the connecting factor which
suffices to justify the taxation in Malta of all income and gains
attributable to a trust.

However, in certain circumstances all income and gains
attributable to a trust would be deemed, for Malta tax purposes,
to have been derived directly by the beneficiaries of the trust –
such that the trustee/s of the relevant trust would be wholly
transparent for Malta tax purposes.

Accordingly, all income and gains otherwise attributable to a
trust would be deemed to have been derived directly by the
beneficiaries when, under a first variant:
� (i) none of the beneficiaries are persons ordinarily resident

and domiciled in Malta; and
� (ii) the said income and gains have a foreign source for Malta

tax purposes and/or comprise Malta source interest, royalties
or gains realised pursuant to the disposal of shares in a Malta

company the assets of which do not consist, wholly or
principally, of immovable property situated in Malta.

Alternatively, all income and gains otherwise attributable to a
trust would be deemed to have been derived directly by the
beneficiaries when, under a second variant:
� (i) none of the beneficiaries are persons resident in Malta;

and
� (ii) the said income and gains:

• comprise dividends distributed by a Malta company;
and/or

• have a foreign source for Malta tax purposes; and/or
• include Malta source interest, royalties or gains realised

pursuant to the disposal of shares in a Malta company
the assets of which do not consist, wholly or principally,
of immovable property situated in Malta.

In the two variant circumstances, the beneficiaries would
therefore be deemed to have directly derived all income and
gains otherwise attributable to the trust. In turn, by virtue of
their tax residence and domicile, the beneficiaries may or may
not be chargeable to tax in Malta on such income or gains
deemed to have been derived directly by them. In fact, if a
beneficiary is resident (but not ordinarily resident and domiciled)
in Malta, Malta tax would only be chargeable on local source
income or gains and on foreign source income (not gains) to
the extent that such income is received in Malta. On the other
hand, a non-resident beneficiary who is, however, domiciled in
Malta for tax purposes, would only be chargeable to tax in Malta
on foreign source income (not gains) to the extent that such
income is received in Malta.

Transfer of a beneficial interest
Malta tax would be chargeable upon a transfer of a full or
partial beneficial interest in a trust but only if the relevant trust
includes chargeable assets and provided that the transfer of
such underlying chargeable assets directly by the beneficiary
(who is transferring his beneficial interest) would have triggered
Malta tax on capital gains.

Accordingly, no Malta tax would be chargeable on gains
realised by a beneficiary pursuant to the transfer of his
beneficial interest in a trust which does not include chargeable
assets.

Additionally, no Malta tax would be chargeable upon a
transfer of a beneficial interest in a trust by a beneficiary who is
not ordinarily resident and domiciled in Malta should the
relevant trust not include chargeable assets situated in Malta –
insofar as the direct transfer by the beneficiary of such
underlying chargeable assets would trigger foreign source capital
gains and the beneficiary, not being ordinarily resident and
domiciled in Malta, is not chargeable to tax in Malta on such
gains.

Malta: Fiscal Aspects of Trusts
Prepared by Robert Taylor-East, Francis J. Vassallo & Associates Limited
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1. Chapter 123 of the laws of Malta (the ‘ITA’).
2. Malta’s trust legislation (primarily the Trusts and Trustees Act, Chapter 331 of

the laws of Malta – first promulgated in 1988) was largely modelled on the
Jersey law of trusts, a widely acclaimed attempt to codify the common law of
trusts.

3. Such chargeable assets are listed exhaustively in the ITA as comprising
immovable property, securities (excluding securities having a fixed rate of return),
business goodwill, copyright, patents, trademarks, trade-names and the full or
partial beneficial interest in a trust.

4. That is, income accruing to or gains realised by a trustee and including gains
deemed to be realised for tax purposes upon a distribution or reversion of
chargeable trust assets.
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Jurisdictional Update: Seychelles

Seychelles has grown significantly as an international
financial centre over the last ten years. Located in the
northern Indian Ocean (GMT+4), Seychelles is an

independent country within the Commonwealth, having gained
independence from Great Britain in 1976. This article focuses on
Seychelles’ newest financial services product, the foundation.
The Seychelles Foundation Bill 2009 (the “Act”) has recently
been published, and it is anticipated that the law will be enacted
into force by July 2009.

Foundations have existed in parts of Europe since the Middle
Ages, when they were originally only used for charitable or
religious purposes. In modern times, foundations have
increasingly been used for wealth management purposes, as
pioneered in civil law jurisdictions. Over the last five years, a
number of common law jurisdictions have introduced foundation
legislation, and the popularity of foundations continues to grow.
Like a company, a foundation is a separate legal entity; in
contrast to a trust, which may only operate and own property
through a trustee. Once the founder of a foundation transfers
assets to the foundation, those assets become the sole property
of the foundation. Unlike the beneficiaries of a trust who have an
equitable interest in trust assets, the beneficiaries of a
foundation have no equitable interest in foundation assets. As
neither the founder nor beneficiaries of a foundation have any
ownership interest in foundation assets and as management and
control of a foundation is typically with the foundation’s council
(which may be located in a low tax or nil tax jurisdiction), a
foundation is a highly useful entity for tax planning, asset
protection, wealth management and “outside estate” succession
planning.

A Seychelles foundation is established by a charter made in
writing and signed by one or more founders and on the issuance
of a certificate of registration by the Registrar (the Seychelles
International Business Authority) upon registration of the
foundation under the Act. The sole document to be filed when
applying for registration of a new Seychelles foundation is the
foundation’s charter. A registration fee of US$200 is payable to
the Registrar. An annual renewal fee of US$200 is due on the
day before the foundation’s registration anniversary date. A
foundation’s charter must require the foundation to have initial
assets of a value of not less than US$1 or the equivalent thereof
in any convertible currency. The initial assets may be endowed
after registration of a foundation. A Seychelles foundation is
exempt from Seychelles taxation on its income and is exempt
from Seychelles withholding tax and stamp duty (except in
relation to any permitted dealings in Seychelles real estate).

Under the Act, the founder is the person or corporate entity
who subscribes his name to the charter establishing a Seychelles
foundation acting either for himself or on behalf of another and
who endows that foundation with its initial assets. The broad
definition allows for nominee founders. A founder may reserve, in
the foundation charter or regulations, to himself or for other

persons, various rights, including the right to approve investment
activities of a foundation and the right to appoint or remove
councillors, protectors or beneficiaries. A founder may be a
foundation beneficiary but not the sole beneficiary. The founder
of a Seychelles foundation may assign or transfer all or any part
of his rights, powers and obligations as founder to such person
or persons as the founder may determine.

While a foundation must have a charter, it may adopt
regulations. A foundation will nearly always adopt regulations, to
ensure that matters relating to foundation beneficiaries and
distribution entitlements remain private. A foundation’s
regulations, unlike the charter, are not filed with the Registry and
are therefore not publicly accessible. Regulations may provide
rules in respect of, inter alia, the regulation of the foundation
council, the designation of beneficiaries and the distribution of
assets to be made by the councillors of the foundation. A
beneficiary is required, by reference to the charter or regulations,
to be identifiable by name or ascertainable by reference to either
a class or a relationship to another person, whether or not living
at the time of the establishment of the foundation or at the time
by reference to which, under the provisions of the charter or
regulations, members of a class are to be determined.

While a Seychelles’ foundation’s charter and regulations will
usually be prepared in the English language, its charter and
regulations may be written in any other language, in which case
shall be accompanied by a certified translation in the English or
French language. The name of a foundation may also be
expressed in any language, but where the name is not in the
English or French language, a certified translation of the name in
English or French shall be given to the Registrar. In such cases,
the foreign name will be specified in the Registry-issued
certificate of registration, together with the translated name in
English or French, as the case may be.

The objects of a Seychelles foundation shall include the
management of its assets and the distribution of its assets and
income to the beneficiaries of the foundation or in the fulfilment
of its purpose, as the foundation’s council may by resolution of
councillors determine in accordance with the foundation’s
charter or regulations, as the case may be. The objects of a
foundation may include any other objects that do not contravene
the Act. An object of a foundation may be, but need not be,
charitable. The objects of a foundation shall not include the
carrying on of any activity which is unlawful, immoral or contrary
to any public policy in Seychelles. Subject to the Act, a
foundation may carry on commercial or non-commercial
activities. Significantly, the Act permits non-charitable as well as
charitable purpose foundations, namely, a foundation without
beneficiaries, which is established for the fulfillment of a specific
purpose.

A Seychelles foundation must at all times have a registered
office and a licensed registered agent in Seychelles. A
foundation must also have a council, which manages the

Seychelles foundations – the best of both worlds
Prepared by Simon Mitchell, consultant to the Mayfair Trust Group
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foundation and is responsible for administration of the
foundation’s assets and carrying out the objects of the
foundation. A foundation council is required to consist of one or
more persons, which may be a natural or legal person. A founder
may be a councillor, but a founder cannot be a sole councillor. A
protector of a foundation may be a councillor, but a protector
cannot be a sole councillor. The duties of a councillor include
acting honestly and in good faith with a view to the best interests
of the foundation. A councillor’s duties are owed only to the
foundation and not to the beneficiaries.

A foundation may, but it not required to, have a protector, who
may be a natural or legal person. A founder, beneficiary or
councillor of a foundation may be appointed as a protector, but a
sole councillor or a sole beneficiary cannot act as protector.
Typically, a protector may be given limited veto power in that the
protector’s prior approval will be required in respect of certain
foundation decisions, such as, for example, the addition or
removal of a beneficiary or councillor or approval of foundation
investment activities.

The assets transferred to or otherwise vested in a Seychelles
foundation shall:
� (i) be the assets of the foundation, with full legal and

beneficial title;
� (ii) cease to be the assets of the founder, once transferred to

or otherwise vested in the foundation by or on behalf of the
founder; and

� (iii) in the case of a foundation with one or more beneficiaries,
not become the assets of a beneficiary unless distributed to
any beneficiary.

The Act contains strong foundation asset protection provisions.
No transfer or other disposition of property to a foundation shall
be void, voidable or otherwise be liable to be set aside by
reference to a foreign rule of forced heirship or any other foreign
law. Additionally and notwithstanding any foreign law to the
contrary, a transfer of property to a foundation shall not be void,
voidable or otherwise liable to be set aside by reason of the
founder’s bankruptcy or the liquidation of the founder’s property
or in any claim against the founder by any creditor of the
founder, provided that the Seychelles Supreme Court may, where
it is proved beyond all reasonable doubt that the founder was
insolvent, or intended to defraud person any person who was a
creditor of the founder, at the time when the founder transferred
property to the foundation, declare that such transfer of property
was void or voidable to the extent necessary to satisfy a proven
claim of a creditor of the founder. The onus of proof in
bringing such a claim rests with the creditor. The Act further
provides that such a claim with respect to any property of a
foundation, shall not be made against a foundation, and shall be
barred absolutely, on the expiry of two years from the date of the
transfer of such property to the foundation.

Under the Act and notwithstanding any Seychelles or foreign
law to the contrary, it shall be lawful for an instrument of transfer
or other disposition, or for the charter or regulations of a
foundation, to provide that any estate or interest in any property

distributed or to be distributed by a foundation to a beneficiary
shall not be alienated or pass by bankruptcy, insolvency or
liquidation or be liable to be seized, sold, attached, or taken in
execution by process of law. Additionally, the charter or
regulations of a foundation may provide that any beneficiary shall
forfeit his benefits or rights or potential interest under the
foundation in the event that he challenges the establishment of
the foundation, the transfer of any assets to the foundation, the
foundation’s charter or regulations or any provision thereof or any
decision of the councillors, any protector or the founder.

The Act provides for the continuation of foreign foundations in
Seychelles and for continuation of Seychelles foundations
overseas. The Act also provides the consolidation of two or more
existing foundations into a new foundation and for the merger of
an existing foundation into another existing foundation.

The Seychelles foundation is a robust yet versatile entity,
offering strong asset protection features, ease of formation and
administration, value for money and privacy.
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